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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 17th day of October, 2000

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-16030
V.

ARI ZONA AVI ATI ON AVIONI CS, LLC

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON_ AND ORDER

The respondent has appealed fromthe oral initial decision
Adm ni strative Law Judge Patrick G Geraghty rendered in this
proceedi ng on Septenber 12, 2000, at the conclusion of an
evidentiary hearing.' By that decision, the |aw judge affirned
an energency order of the Adm nistrator that revoked the
respondent’s certificate on allegations that it had viol ated

section 43.12(a)(1) of the Federal Aviation Regulations (“FAR"),

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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14 C.F.R Part 43.%2 For the reasons discussed bel ow, the appeal
wi |l be denied.?
The Adm nistrator’s August 18, 2000 Amended Energency O der
of Revocation alleges, anong other things, the follow ng facts
and circunstances concerning the respondent:

1. ARIZONA AVIATION AVIONICS, LCC (“AAA’) now, and at all
times nmentioned herein was, the holder of Air Agency
Certificate No. ZA7R382N.

2. Fromat |east Decenber 17, 1999, through January 1,
2000, Anmerica West Airlines, Inc., a certificated air
carrier conducting operations under Part 121 of the Federal
Avi ation Regul ations, submtted aircraft to AAA for
performance of mai ntenance on passenger entertai nnent

syst ens.

3. Fromat |east Decenber 17, 1999, AAA knew it was not
rated to perform mai ntenance on said entertainment systens,
and advised the FAA that it would have the work acconpli shed
by appropriately rated FAA certificated nechanics.

4. On or about Decenber 17, 1999, John Wade, an owner of
AAA, told Neal Davis, a certificated repairman for AAA to
use M. Wade' s nechanic certificate nunber and to sign his
(Wade’ s) nanme to docunents reflecting performance of

mai nt enance on sai d passenger entertai nnment systens for

’FAR section 43.12(a)(1) provides as foll ows:

8§ 43.12 Mintenance records: Falsification, reproduction, or
alteration.

(a) No person may make or cause to be nade:

(1) Any fraudulent or intentionally false entry in any
record, or report that is required to be made, kept, or used to show
conpliance with any requirement under this part....

3The Administrator filed a reply brief opposing the appeal.
She subsequently filed a notion to strike a response to her reply
that the respondent had submtted without first obtaining Board
approval or providing a show ng of good cause for a suppl enental
brief, as required by Rule 48(e) of the Board s Rul es of
Practice, 49 CF. R section 821.48(e). The notion to strike is
hereby granted. Respondent’s subsequent notion to cure its
prior, purposeful failure to follow proper procedure in the first
i nstance, which it suggests was justified in the interest of
saving time, is denied.



America West Airlines, Inc.

5. In accordance with M. Wade’'s instructions, during the
period from Decenber 17, 1999, through January 1, 2000, M.
Davis signed M. Wade’s nane and certificate nunber on at

| east thirteen (13) maintenance entries for said

entertai nment systens, when Wade had neither performed nor
supervi sed the performance of said mai ntenance.

6. Each of said maintenance entries were required by Part
43 of the Federal Aviation Regulations to docunent proper
per formance of nmai ntenance on said aircraft passenger
entertai nnent systens.

7. Each of said mai ntenance entries were nade to document
performance of work on behal f of AAA

8. GCerald P. Violette, and WlliamBlair, Co-Owmers of and
certificated repairman [sic] for AAA were present on
Decenber 17, 1999, heard M. Wade’s instructions to M.
Davis as alleged in paragraph 4 above, and did not object.

9. On or about January 14, 2000, during questioning from an
FAA i nspector regardi ng said nmai ntenance entries, M.
Violette told the inspector that M. Violette believed Wade
was perform ng said mai ntenance at night.

10. M. Violette nade the statenent to the FAA i nspector as
referenced in paragraph 9, knowng it was fal se.

11. By at |east January 14, 2000, M. Davis told M.
Violette and M. Blair that he (Davis) had been nmaking
entries using M. Wade's nane and certificate nunber
pursuant to M. Wade's instructions.

12. On January 22, 2000, during questioning from FAA
i nspectors regardi ng said nmai ntenance entries, M. Blair
told the inspectors that he had no know edge of M. Davis
using M. Wade's nane and certificate nunber in nmaking said
entries.
13. M. Blair nade the statenent to the FAA inspectors as
referenced in paragraph 12, knowng it was fal se.
The | aw judge essentially found that the Adm nistrator had net
her evidentiary burden with respect to these allegations and
affirmed the revocation of the respondent’s repair station

authority. Respondent does not on appeal contest the |aw judge’'s
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conclusion that material falsifications were nade in nmaintenance
records by one of its repairnen at the direction of one of its
three owners. Nor does respondent attenpt to denonstrate error
in the law judge’s findings as to witness credibility. Rather,
respondent’s primary argunent is that the law judge erred in
concl udi ng that respondent is responsible for the falsifications
because the evi dence shows that two of the conpany’ s three
managi ng owners did not learn of themuntil after they had
occurred. We find no nerit in this or in any other of
respondent’s contentions here.?

The record establishes that M. Violette and M. Blair
attended a neeting at which, anong various topics of discussion,
M. Wade proposed to have Neal Davis, a supervisory enpl oyee of

respondent, use Wade’'s nane and nmechanic certificate nunber to

‘W find nothing inproper in the fact that the | aw judge
allowed the Administrator to “lodge” in the record of this
proceedi ng a copy of the June 6, 2000 hearing transcript in an
enf orcenment proceedi ng involving the energency revocation of M.
Wade’ s nmechanic certificate. The findings and concl usions of the
| aw judge in this proceeding do not in any way appear to be based
on evidence in the earlier proceeding; indeed, it does not appear
that the law judge relied on the transcript for any purpose.

We are al so not persuaded that the | aw judge shoul d have
struck fromthe conplaint as “irrel evant and scandal ous” those
all egations (i.e., paragraphs 9 through 13) that relate to oral
statenents nade by two managenent officials of respondent, which
they do not here deny maki ng, when questioned during an FAA
investigation of the matter which led to the charge in this
action. W agree with the Adm nistrator that these allegations
were relevant to the issue of whether the conduct of respondent’s
princi pals should be treated as actions of respondent, and the
| aw judge found the allegations anply established by the evidence
i ntroduced by the Adm nistrator in support of them
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sign of f nmmi ntenance Wade had neither performed nor inspected.”’
They voiced no objection to the proposal. W believe that their
failure to disassociate thenselves in any way fromthe inproper
suggestion, which they now claimthey did not take seriously,
supports a finding that they, along with M. Wade, caused, within
the nmeani ng of FAR section 43.12, the falsifications his proposal
contenpl ated, without regard to their subsequent clainms as to
their actual intent at the tine.®

M. Violette and M. Blair knew or should have known,

not wi t hst andi ng what they now say was their private reaction,
that not just their enployee, M. Davis, but also their partner,
M. Wade, could reasonably view their failure to speak up agai nst
t he proposal as sone neasure of agreenent, if not a
ratification.” M. Violette and M. Blair were not, after all,
di sinterested observers; they were co-owners directly involved in

t he day-to-day managenent of respondent who presunptively had the

®This presunmably woul d have been a tenporary procedure, to
be abandoned after the respondent received authority, for which
it had a pending request, to do the entertai nnment system work
under its repair station certificate.

®Qur judgnent in this connection should not be understood to
reflect any conclusion that it would not have been sufficient,
for purposes of finding respondent answerable for the charged
violation, if M. Wade al one were deened to have caused the
fal sifications.

I't is clear fromM. Davis' testinony that he construed M.
Violette’s and M. Blair’s silence in the face of the proposal to
constitute at least a tacit approval of M. Wade' s suggestion:
“By their not saying anything, my assunption was this is...to use
the A and P nunber was an appropriate action....|l didn’t even
stop to think that they m ght have taken it sonme ot her way”
(Transcript at 88).
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authority (and, we believe, obligation) to say no, we are not in
favor of and will not condone any i nproper maintenance signoffs.
I nstead, they said nothing. |In these circunstances, we have no
hesitancy in holding that M. Violette and M. Blair contributed
to the comm ssion of the charged violation and in affirmng the
| aw judge’s determ nation that responsibility for falsifications
that resulted froma neeting of the respondent’s three owners
shoul d be inputed to the respondent.?

W find no abuse of discretion in the law judge's refusal to
al l ow respondent to introduce evidence to denonstrate that after
the FAA' s investigation was underway it subsequently took action
to ensure its conpliance with regulatory requirenents.® Evidence

of corrective neasures was not relevant to a decision on the

]t is not entirely clear fromthe initial decision whether
the law judge credited M. Violette’'s and M. Blair’s insistence
that they did not intend their |lack of overt objection to M.
Wade’' s proposal as an endorsenent of it. He clearly did believe
that they had been nendaci ous in subsequent conversations with
the FAA inspector looking into the matter, a circunstance he
factored into his assessnment of their clainmed possession of the
care, judgnent and responsibility required of a certificate
hol der .

Similarly, we find no abuse in the | aw judge' s sustai ni ng
of objections to respondent’s counsel’s efforts to introduce,
wi t hout proper foundation, evidence of M. Blair’s character or
reputation for truth and veracity. Mreover, we question the
rel evance of the line of questioning, for while M. Blair’s
personal integrity may have been inpugned by certain allegations
and his conduct had a bearing on the respondent’s accountability,
this proceeding did not involve any charges agai nst himor any
claimthat he personally falsified any record. |ndeed, even if
he had been charged, such evidence would not l|ikely be allowed
under the Federal Rules of Evidence, which generally forbids the
adm ssion of “[e]vidence of a person’s character or a trait of
his character...for the purpose of proving that he acted in
conformty therewith on a particular occasion....” (FRE Rule
404) .
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factual allegations in the conplaint, however pertinent they may
or should be to the Adm nistrator either in assessing the proper
sanction to pursue for suspected FAR violations or in determning
whether to re-certificate an applicant who has had a certificate

t aken away. *°

At the sane tinme, the only allegedly “corrective”
measures respondent, in a proffer of evidence, referenced were
the departure of M. Wade fromthe conpany in February, 2000, and
the renoval of M. Davis fromline maintenance. W do not
bel i eve respondent’s defense, or the law judge's ability to
determ ne the appropriate sanction in the action, was adversely
af fected by the absence of evidence to establish these
essentially uncontroverted circunstances.

Finally, with respect to sanction, we share the | aw judge’s
conclusion that revocation is appropriate. The respondent’s
three co-owners were clearly shown to | ack the care, judgnent and
responsi bility that woul d be expected of them as individual

certificate hol ders. M. Wade in effect recommended that a

supervi sory enpl oyee commt nai ntenance record fraud, and M.

YRespondent al so argues that it shoul d have been, but was
not, permtted to explore whether the FAA' s investigation
conplied with its obligation in FAA Oder 2105.5 to consi der
whet her evi dence of corrective neasures dictates that a sanction
ot her than an energency revocation should have been pursued. 1In
the first place, it is not wwthin the Board' s adjudicative
authority to determ ne whether the FAA investigation was fl awed.
In the second place, the Admnistrator’s decision to pursue this
case pursuant to her enmergency authority had been upheld by the
Board’s Chief Adm nistrative Law Judge on August 25, 2000, nore
than two weeks before the hearing. Respondent is not entitled to
further Board review of that decision, since the “law judge’s
ruling on...[a petition for review of an energency determ nation
is] final, and is not appealable to the Board.” See Section
821.54(f) of the Board's Rules of Practice, 49 CF. R Part 821,
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Violette and M. Blair prevaricated when questi oned about the
falsifications in an official investigation. Because these three
i ndi viduals controll ed respondent’s operations, it is reasonable
to conclude that respondent |ikew se |acks qualification to hold
a certificate.

ACCORDI NGY, IT I S ORDERED THAT:

1. The respondent’s appeal is denied; and

2. The initial decision and the energency order of
revocation are affirned.

HALL, Chairnman, HAMMERSCHM DT, GOGLI A, BLACK, and CARMODY
Menbers of the Board, concurred in the above opinion and order.

(..continued)
65 F. R 42640 (July 11, 2000).



